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Comments for People’s Hearing on FERC Abuses

Roberta M. Bondurant, Preserve Roanoke/Bent Mountain
and Protect Our Water, Heritage, Rights (POWHR)

I’m from just south of Roanoke, Virginia and northeast of Virginia Tech — an almost 4.000 foot
mountain, an upland plateau of rich, fertile farmland, orchards, springs and streams — Bent
Mountain, Virginia, home to the Nature Conservancy’s Bottom Creek Gorge Preserve, the Blue
Ridge Parkway, the Crooked Road Music Trail, vineyards and the Floyd Fest Music Festival.
The Mountain Valley Pipeline, a consortium of private limited liability corporations, proposes to
cross this mountain.

Since October 2014 residents have suffered abuses from so called “survey statutes™ that exist in
at least 14 other states. (See Attached article by Carolyn Elefant.) Far from typical boundary
surveys, they allow data mining and physical takings — of soils and rock samples, vegetation and
cultural artifacts that could not be otherwise obtained. Landowners own not just the property, but
the information on its water, flora and fauna — everything contained in that property — in the
“information age,” all of that holds certain value. Under federal fast track permitting rules, these
statutes are being used, up front, pre-application and precertification — as part of the larger
“taking.” There are no restrictions on the what gas companies may do with this information; no
present process whereby landowners can obtain copies of reports from international survey
companies, and no apparent disposal of the information in the event this pipeline is denied. :

Virginia’s statute includes consequences for failure of specific notice to landowners that include
criminal and civil trespass, and landowners have sought enforcement of these provisions. Still,
many crews descend upon properties regardless of whether the landowner is present, without any
apparent background checks or personal identification tags. Virginia’s statute is so poorly
written it promotes legalized theft.*

! Virginia’s statute, Va. Code Ann. §56-49.01, was passed in 2004. Read with federal regulations, the
statute in fact recognizes a landowners denial of permission — but in the “fast track permit” universe the
companies, the courts and enforcement authorities have ignored that right. See Attached.

> Statutory application and enforcement is highly variable, depending upon the attending officers’, county
attorneys and court interpretations — all in a state where campaigns are funded by the gas industry and
judges are appointed. The Virginia statute has been used to muscle landowner into submission; they
have been barraged with confusing and repetitive sets of certified letters, covering broad and rolling
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Many landowners who simply can’t be present when the company decides to show up; but those
most vulnerable to these laws, of course, include many fragile and elderly folks living alone. In
its application, MVP admits that the elderly are disproportionately affected in each of the 11
counties it proposes to blast and burrow through, but insists it has no obligation to mitigate for
the elderly because it would do them no harm. (See MVP App. Resource Report 5.) There are
numerous instances where MVP has used deception and outright falsehoods to take advantage of
the elderly.?

On Columbus Day Monday, with courts closed, two weeks before its own scheduled hearing on
the survey issue, MVP circumvented the court process putting over thirty surveyors on two
properties of sizable acreage. See Attached Survey Video. With county police representing they
were powerless to help landowners at the scene, these surprise invasions went forward. At day’s
end a 6" generation descendant of Poor Mountain, wept when surveyors showed her 6 bags of
artifacts they dug from her family’s state designated historic property, and told her they couldn’t
give her the GIS points so she could return them to their sacred place.”

With possibly three armed parties at any scene, the inconsistent enforcement of the provisions of
the Virginia statute are a recipe for mayhem. We are asking state courts and legislators for
abolishment of these statutes, but federal authorities should also take heed. These abuses are
dangerous and intolerable. Long before gas lobbyists sponsored these statutes we wrote a
Constitution that embraced a fundamental right to private property, with private being the
operative word. When we fail to revolt against the invasion and plundering of our homeplaces,
which give life to the right of privacy, then we have lost what it is to be American, but much
more than that, what it is to be human.”

ranges of dates, which allow survey crews to troll the area for unattended properties, and thus to steal on
with the owner never knowing they were there; on at least two occasions surveyors have ignored attorney
agreements not to enter; landowners have been sued for injunctive relief and money damages, in further
efforts by Next Era, MVP and Coates surveyors to chill their right to deny permission to enter.

* One neighbor, a 70 year old Vietnam vet, twice attempted gentleman’s agreements with the company so
that he could attend a few special trips with his only grandson; both times, upon his information that he’d
be away on the company’s preferred day, surveyors stole on; when he secured warrants for criminal
trespass, the company sued him for money damages. Another neighbor, an 80 year old who’s lived her
whole life in the home beside the orchard across from Bottom Creek, denied permission and was
surprised by three surveyors one day, who walked out of her wetlands and past her house with three
buckets of mud, and refused to stop until she told them a third time. They had apparently been dropped
off and picked up by cars evading detection of the public and police.

* Since November 7, 2016 the Franklin County Sherriff has continued his support in excusing surveyors
from properties, and Virginia’s State Police have followed suit to assist landowners across all counties.

> The West Virginia Supreme Court said it like this: “(P)rivate taking for private use” is prohibited. MVP
v. Mc Curdy, Davis, J., Op. No-15-0919, p. 25 (2016).



Code of Virginia: 56-49.61
§ 56-49.01. Natural gas companies; right of eniry upon property.

A.Aay firm, corporation, company, or partnership, organized for the bona fide purpose of opesating as z
natural gas company as defined in 15 US.C. § 7173, as ameaded, may make such examinations, tesis,
hand suger borings, appraisals, and surveys for-its proposed line or location of jis-works as are hecessary
(i) to satisfy any regulatory requirements and (i) for the seleciion of the most advantageous Jocation or
route, the improvement or straightening of iis line er works, changes of location or construction, or
providing additional facilities, and for such purposes, by its duly authorized officers, agents, or employees,
may entcr upon any property without the written permission of its owner if (2) the natural gas company
hias requested W owner's permission 1o inspect the property as provided in subscotion B, (b) the owner's
writtén permission is not received priorto the date entry is proposed, and (¢} the naturs! gas company hias
given the owner notice of intent to enter as provided in subsection C. A natural gos company wiay use
motor vehleles, selipropelled machinery; and power equipment on property only after receiving the
permissicn of the landowner or his agent.

B. A request for permission to inspect shall (i) be sent to the owner by certified mall; (if) set forth
the date such inspection is propossd to be made, and (jii) be made not jess than 15 days prior to the
date of the proposed inspection.

€. Notice of intent to enter shall (i) be seat to the owner by certified mail, (ii) set forth the date of the
intended entry, and (iif) be made not less than 15 days prior to e date of maj ling of the notice of intent
to eater, :

D.Any entry authorized by this section shall not bé desmed a trespass. The -natural ges company shalf
miake reimbursement forany actual damages resulting from such entry. Nothing in this section shall inpais
or limit any right of a natural gas company obtained by (i) the poweiof eminent:damain, (if) any easement
grasted Gy tlic landowner or his predecessor in title, or (ifi) any right-of-way ngreement, lease or other
agreement by and between a natural gas company and a landawner or their predecessars in title or interast,

(2004, c. 829.)



SURVEY OR NOT = THAT IS THE

A survey of state survey laws on property access pre-FERC Certificate issuance

Prepared by the Law Offices of Carolyn Elefant PLLC
www_lawofficesofcarolynelefant.com - carolyn@carolynelefant.com
Release Date: August 2015

If you're a community or property owner impacted by a proposed pipeline, one of the first decisions that
you may have to make early in the process is whether to allow the pipeline to access your property to
survey the potential pipeline route. To complicate matters, you'll be confronted with conflicting
information from competing sources: on the one hand, the pipeline’s land agents may tell you that they
can take your property by eminent domain so you might as well cooperate, while project opponents —
many of whom do not actually own property impacted by the pipeline — will try to persuade you that if
everyone along the pipeline denies the company the right to survey, the project will go away.

The truth is that there’s little truth to either of these positions. A pipeline cannot invoke eminent domain
until FERC grants a certificate, which can take anywhere between six months and two years. At the same
time, surveys aren’t necessary for a pipeline to file a FERC application (companies can gather information
from public files and even Google so denying access won’t stop the project from moving forward.

Ultimately, the decision as to whether to grant a pipeline the right to access your property to survey is an
entirely individual and fact-specific decision that belongs to you - the impacted landowner. Generally
speaking, in most cases, there’s little to be gained by allowing access for surveys. Still, in some instances
you may not have a choice (because entry is allowed under state law), and in other scenarios, granting
access may result in a route change that could minimize impacts to your property.

Finally, in NO instance should landowners ever grant a company carte blanche access to their property.
Any grant of a right of entry should be memorialized in a written agreement that among other things (1)
provides for advance notice of a site visit, and limits access to a single site visit; (2) provides landowners
with all survey results and (3) preserves the landowners’ objection to the project so that a pipeline cannot
mischaracterize a grant of entry as support.

To assist landowners, this pamphlet summarizes the considerations to take into account in making a
decision on whether to allow a pipeline to survey the property, along with a survey of select state laws and
court rulings on the access question. Please bear in mind that this pamphlet DOES NOT constitute iegal
advice or any type of recommendation to grant or deny surveys, which remains a decision within the sole
discretion of each impacted landowner.

Copyright: Law Offices of Carolyn Elefant PLLC
DO NOT REPRINT WITHOUT ATTRIBUTION AND A LINK TO www.lawofficesofcarolynelefant.com
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